
,

BARBARA A. CURRAN
P~ESIDENT

STArE OF' NEW JERSEY

BOARD OF F'treLIC UTILITIES

May 22, 1985

-_ ( G ~ i 0/
FILED/ACCEPTED

APR 26 ZU10
Federal Communica ti

Ott;•• 0' lfJe sons CommiSSion
e.relary

1100 RAYMOND BLVD•
. NEWARK. N.J. 07102

201-8....8-2027

w. Carey Edwards
Counsel to the Governor
Executive Department
State House
CN-001
Trenton, NJ 08625

UOC'(E·r F· - .
I ILt: COpy ORiGINAL

Re: Certification of Emergency Rule N.J.A.C. 14:18-2.9,
Cable Television Pole Attachment Rental Methodology
B.P.U. Docket No. CX8505533

Dear Carey:

An April 28, 1985 amendment to the FCC rule governing state authority over
cable television pole attachments requires a state to certify to the FCC that its "rules
and regulations" include a "specific methodology", for such regulation. 47 C.F.R. §1.1414(a){3),
50 Fed. Reg. 18637,18659 (May 2, 1985). The Board's methodology, while included
in the January 21, 1985 certification accepted by the FCC, is in the form of a generic
order1, and not in the form of a "rule or regulation."

In a letter received May 9, 1985 (attached) the FCC advised the Office of Cable
Television that its previous filing must be supplemented by certifying a specific pole
attachment methodology as an effective rule or regulation by May 30, 1985, to comply
with the new FCC rule. The Board SUbsequently adopted the relevant portion of the
generic order, without substantive change, as an emergency rule.

Failure to do so will cause the State's jurisdiction over cable television pole attachments
rental rates to revert to the FCC. These rentals are significant as revenues to utilities
and as a cost element to cable television companies, affecting customers of both.

II/M/O the Office of Cable Television's Investigation into Practices and Operations
of CATV Companies and Certain Utilities under the Provisions of Sections 20 and 21
of the Cable Television Act, Docket No. 769C-6206, Decision and Order, August 20,
1984.

•
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Accordingly, the attached certification has been prepared for the Governor's review
and signature in accordance with N.J.A.C. 1:30-4.4(a). Once certified, please return
the certification to the BPU's the Office of Cable Television so it can be filed at the
OAL prior to May 30, 1985.

arbara A. Curran, President
Board of Public Utilities

'BAC/CAR:mm

Enclosures: Certification of Emergency Rule
FCC letter
Board Adoption Order
Emergency Rule and Concurrent Proposal
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STATEMENT OF IMMINENT PERIL

1. On May 9, 1985, the Board of Public Utilities, Office of Cable Television was advised
by the Federal Communications Commission that a recent amendment to its rules, 47
C.F.R. §1.1414(a)(3), effective date, April 28, 1985, requires that a state's rules and
regulations include a specific methodology for cable television pole attachment
regulation. States which fail to certify such rules to the FCC by May 30, 1985 will
lose their jurisdiction over cable television pole attachment matters.

Therefore, the FCC has requested that the Board of Public Utilities, Office of
Cable Television supplemente its January 21, 1985, certification with a statement that
there are effective rules and regulations containing a specific methodology governing
pole attachments. Compliance through normal rulemaking procedures cannot be attained
in only 21 days.

On May 17, 1985, the Board found that the immediate need to conform the rules
to the requirements of Federal regulation presented an imminent peril necessitating
an emergency rulemaking. The text of the Adopted Emergency New Rule and CQ[lcurrent
Proposal is annexed hereto.

2. The emergency rule, N.J.A.C. 14:18-2.9, provides such a methodology by setting
forth the various elements which are to be used to calculate the appropriate rental
cable television companies shall pay for attaching their plant to utility poles.

This methodology has been in effect since August 20, 1984, but not in the form
of a rule or regulation. By adopting the Board's 1984 order in Docket No. 769C-6206
as a rule, the Board will be in technical compliance with the new FCC rule. Such
compliance can then be certified to the FCC.

3. Emergency rule N.J.A.C. 14:18-2.9 shall expire 60 days from the date it is accepted
for filing by the Office of Administration Law.

4. Affected parties have been mailed a certified copy of the Board's Order Adopting
Emergency Rule, Docket No. CX8505533, dated May 17, 1985. Such parties include
all parties to the Board's generic pole attachment proceeding, Docket No. 769C-6206,
and all those who have requested advance notice of Office of Cable Television
rule makings pursuant to N.J.A.C. 1:30-3.1(a)(3).

AD parties are already aware of the substance of the emergency rule through
the Board's 1984 pole attachment Decision and Order in Docket No. 769C-6206.

Barbara A. Curran, President
Board of Public Utilities

5. I, Barbara A. Curran, President, Board of Public Utilities, State of New Jersey, hereby
certify that the facts set for the herein are true and accurate to the best of my
knowledge.

DATED:
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BOA.'<I) OF PU3LIC tJrILITIES
c=FICE OF O.EIE 'I:::LEVISICN

POrE ~'l' RATE ME:mCDJIfx;y'

AOOPTED~ NEW RDIE AND
CCN~'l' PlU.t:oSAL: N.J.A.C. 14:18-2.9

E:-r-~~ RI.lIE AOOPrED: l-By /7 , 1985 by the Board of Public Utilities

G'~"1Q""..orial Approval (see N.J.S.A. 52: 14E-4 (c) :

1985.

1985, as

R. c..

J..:.:t."'.::_":'t:y: N.J'.S.A. 48:5A-I0, 20 (b) ,21.

The eo:-..=t Prop:lsal is Kr= as
pm 1985 -

, 1985 to:

Be1::naD:l R. Mol:ri.s, Director
Office of cable Television
Ebard of Public Utifities
1100 Rayrrond B=levard
Newark, l'iew Jersey 07102
Telephone: (201) 648-2670

'.!his new rule \oIaS adopted on an ere..-gency msis and became
effe=-..ive u;:x::;n a=eptance for filing by the Office of
~.i!listrative law (see N.J.S .A. 54 :14B-4'(cl as iIlple:renteC.
by N.J.A.C. 1:30-4.4). Con=ently, the provisions of the
=ge.."1Cj' new rule are being prop:>se:i for readop'"<-i.on in
eatplia=e with the no=1 rule:reking requ.irerrents of t.'1e
AC:rnini.strative Proe:eciure Act, N.J.S.A. 52:14B-l et. seq.
'!be re"'''';op'"...e:i rule be=res effec'-...i,,-e upon aa::eptance for filing
by t.'le Office of IICmi.."li.s'-..rativ-e Law (see N.J .A.C. 1:30-
4.4(0)). '
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The agency errergency adop'"..ion and c:on=ent prop:JsaJ.
follows:

The Board of Public utilities, Office of cable Television is mandated
by Federal regulation to certify to the Federal carm.mi.cations camri.ssicn
that its rules and regulations iJlclooe a spe=ific r.etho:iolO3Y for regula
tion of cable television attaehrents to utility ~les 'Nhich has l::esn
rnacie p..lb1.icly available in the state. 47 C.F.R. l.14l4(a) (3). (Effec"'....ive
eate, April 28, 1985)

On May 9, 1985, the Fa: infoDred the Office of cable Television that such
co_rtification mJSt I:e made by May 30, 1985. Alti'.CP..lgh the Board established
a ?lblicly available rrethodolO3Y in its generic Decision and Order, date:i
kgust 20, 1984, In the Matter of the Of:Eice of C'.2ble Television I s Inves--....i
gation into the Practices and Cperations of CA..'!V~es and Ce..""tai.."'l
Utilities Un:1er the Provisions of sectio:"ls 20 am 21 of the cable Television
A.:::;', D:::cket No. 769C-6206, it has not bee:1 P=1sc.ted as a ":rule or
regulation. " Said order \<laS adopted afte::: le."lgthy hearings in a pr=e:ding"
whic.'1 ~e'.ded over nearly eight years. To er-..sure t::.at the s'"...at2 is in
c,::t',:,liance wit.'1. federal law, the IlE'tho:i of cal.c:u1ating p::Jle :re..'1taJ. rates
for cable television attachrrents has be2n fo=1ate::J. as a rule witl'out any
subs-...antive c..'1ange to t.1;e criginU order. -

Social Imoact

By ac:iopting the ~'s exis'"...ing cahl e television p::Jle attaclJaenL
rate tret...'1cCology, this rule assures that the Eoa.....-d's :rules are in ~=rnity.

with FCC requi:::eleats and will enable the Ibard to exercise its p:Jle .
attadr.ent jurisdicti..an without challenges to its certi£ication to the
FCC t.'Jat there are "eff~....ive rules and regulations" gove=.i.ng pole attach
Ire."lt rretb:eology.

~..ification¥oO.l1d place C!ll ques-...i.cns of p:Jle re.'1taJ. rates in the
h.=Cs of tile FCC rat.~ th= state regulators famil jar with Jo::;ool pole
plant and sensitive to the imp3ct: on cable and utility rate payers.

r=nanic Im:ect

Because this rule =rresp:ll'lds to t.~ Ecard' s exis'"....ing ge.'le...'"i.c
r:e=i.sion am omer, it will have no additicncl =ernie i.'llpaCt Up:JIl ado?tion.

E'ull te.'tt of t.1)e ete..'"'genCy adoption a!'.d c:n..'"U.'7'e."lt proposal follcws
(r"oiti..or'.s indicated in rold!ace t.1;us; deleti.cns i.ndicat...<>d b bracke'tS [thus]).

-2-



i4:1S-2.9. calculation of Pole AttachlTent Rent.

(a) In cases where the Board must detenni.ne the appropdate rental rate for
cable television attachments on utility poles, it shall be calculated in
the following nanner:

(1) Total Percentage of Gross Plant as Annual Cost shall be
the sum of the following percentages:

(i) Rate of RetuJ:n
(ii) Depreciation Expense
(iii) Miscellaneous Taxes
(iv) l-'.aintenance Expenses
(v) Administrative :EXpenses
(vi) Federal Incorre Tax:

(2) Total =
Yearly
O..Jnership
Expense

Unweighted
Average lliltiplied by
Original
Installed per
Pole Cost

Total Percentage
Gross Pole
Plant as Annual
Cost

= Setting Depth plus
Grourrl Clearance

(3 ) caltIOrl

Space

(4 ) Usable
Space

= Total Pole Length minus CCImon Space

(5) Footage = 1.0 Feet
of Usable
Space
Allocated to
CKJ:V

(6) Footage =
of CCmron
Space
Allocated to
CA-'fV

1.0 Feet
Total Usable Multiplied by Total Ccmon
Space on Pole on Pole

(7) Perce.'1tage
of Total
Space
Allocated to
CKJ:V

= Footage of plus
CATV Comron
Space

Total Pole Length

Footage of
CATV Usable
Space

(8) Annual =
Rental
Charge Per
Pole

Percentage lliltiplied by
SFace Allocated
to CNJN

-3-
•

Total Yearly
Ownership
Expense
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(b) weighted average original insta:led per FOle cost may be used
in Subsection (a) (2) above, upon m.rt:ual a.;_ee.ent of t.l;e cable c=pany an::t
the utility; however, shc:W.d the parties ::e unable to agree on weighted
or um;eighted costs, the :eoa.m. shall eIl?loy the unweighted average
odgi.-w installed per pjle cost.

(e) 'nle ratio of total camoll space on tl;e FOle to the =1ber of
pa....-ties on the FOle may be used to set the footage of cumon space allcx:ated·
to cable television upon mutual agLeeren"t of the cable~ an:! the
utility; however, should the parties be u:Jable to agree to allocate CULlitOn

~e equally, t..'1e~ shall e:tl?loy the fo=,J a set forth i.."l SJbse::::ti.=
(a) (6) •

(d) A.'1.y te=s not defined by subse::-..icn (a) shall be inta....-preted in
a rna"~ consistent with estabJ ; shed Eoa..r:i ~licies an:l. oLders.

(e) Tne Office of cable Tele;r;-sicn shall designate those unifoIJIl
utility a~'lt mr.l:ers \oIh.i.ch are the aF.=O:L::..ate sow:ces of data.

-4-
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Sttau. of 2lPW 3JPl"liPy

BOARD OF PUBLIC UTILITIES
'100 RAYMONO BLVO.

NEWARK. NEW JERSEY 07102

A~ENDA OATE: 3/17/85

IN THE MATTER OF RUl.ES AND )
REGUl.ATIONS OF THE OFFICE OF )
CABl.E TELEVISION GOVERNING POLE )
ATTACHMENTS )

CABl.E TEl.EVISION

ORDER ADOPTING
EMERGENCY RUl.E

DOCKET NO. CX8~05533

(SERVICE l.ISTS ATTACHED)

BY THE BOARD:

On August 20 19&4, the Board issued its generic Decision and Order in its i'ole
attachment proceeding, tl in which the Board adopted a methodology for determining
rates for cable television attachments to utility poles.

On May 9, 198~, the Office of Cable Television ("Office") was advised by the
Federal Communications Commission ("FCC") that a recent amendment to its rules, 47
C.F.R.% 1.1 41 4(a)(J) effective date, April 2&, 19&~ requires that a state's r~fs and
regulations include a specific methodology for pole attachment regulation . States
which fail to certify such rules to the FCC by May 30, 19&~ can lose their jurisdiction
over pole attachment matters.

In accordance with N.J.s.A-. 48:~A-IO, the Office of Cable Television has
recommended that the method for calculating pole attachment rental rates contained in
the Board's Decision and Order of August 20, 19&4, be formally adopted as a rule. Said
order is the product of extensive hearings and proceedings over a period of several years.

The Board, having considered the foregoing, HEREBY FINDS that a 21-day
period is not suf fident time in which to conform through normal rulemaking procedures to
the requirements of federal regulation 47 C.F.R. ~ 1.1414(a)(J), as amended, and that
failure to comply presents an imminent peril of harm to ratepayers that would result from
the State's loss of jurisdiction over pole attachments.

-----------
1/ In the Matter of the Office of Cable Television's Investigation into Practices and

Operations of CATV Companies and Certain Utilities under the Provisions of
Sections 20 and 21 of the Cable Television Act. Docket No. 769C-6206.

2/ ReDor! and Order. MM Decker No. ::~;2%, FCC 8.5-179, ~O Fed. Reg. 1&637, May
-2, 198~•. '
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Upon full consideration of this matter. the Board ORDERS that the proposed
new rule N.J.A.C. l4:1S-2.9. be ADOPTED on a 60-day emergency basis, and FURTHER
ORDERS that it be submitted to the Governor for certification and filing with the Office
of Administrative Law as an Emergency Rule Adoption and Concurrent Rule Proposal
pursuant to N.J.s.A. ,2: 14B-4{c} and N.J.A.C. 1:30-:4.4.

DATED: May 17. 1985

ATTEST:

~, ...~ t1~
BLOSSOM A. PERETZ V
SECRETARY

I HERE-9I' •
dacum·r.r' CeRTiFY I'

(I, IS :Jat
in rt·p f" ,1 Irj.le· thIJ .

C ' lie; of cOPi' 0/ I"thin
O'1Im. ' Ihe B the 0'I/"SIOt:e/& iJBrd of F . r'rlmo!e-e- . ublie Ulility

'~a
c· ./}~G4Os:;orn

S A. Pi/etz
ecretary

BARBARA A. CURRAN
PRESIDENT

~til?#..."
COMMISSIONER

-2- DOCKET NO. CXg'O,,33
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Francis R. Perkins, Esq.
Holzapfel, Perkins and Kelly
10'8 North Union Avenue
P.O. Box 886
Cranford, NJ Oi016 .

Robert H. Greenwood, Esq.
Greenwood and Sayovitz
101 Eisenhower Parkway
Roseland, NJ 07068 .

Walter Weber, Jr., Esq.
Weber, Muth 6: Weber
1 Cherry Lane
Ramsey, NJ 07446

James Franklin, ill, Esq.
Lloyd, Megargee, Steedle &. CQnnor
600 Fire Road
Pleasantville, NJ 08232

Richard S. Cohen, Esq.
Jersey Central Power &. Light Co.
Madison Avenue &. Punch Bowl Road
Morristown, NJ 07960

Charles A. Forma, Esq.
Cablevision
415 Crossways Park
\\'oodbury, NY 11797

David A. Waters, Esq.
Waters 6: ~!cPherson &. McNeill
32 Journal Square
Jersey City, NJ 07306

SER VlCE LIST

Bernard M. Hartnett, Jr.
New Jersey Bell Telephone Co.
540 Broad Street
Newark, NJ 07101

Bernard R. Morris, Director
Office of Cable Television
1100 Raymond Boulevard
Newark, NJ 07102

Roger 1. Camacho, Esq.
Division of Rate Counsel
744 Broad Street 30th Floor
Newark, NJ Oil 02

James R. Lacey, Esq.
Public .Service Electric &. Gas Co.
80 Park Place
Newark, NJ 07101

Francis E. Bright, Esq.
Dolan &. Dolan
93 Speing Stree t
Midlantic Bank Building
Box D
Newton, NJ 07860

Dennis C. Linken, Esq.
Kirsten, Friedman &. Cherin
17 Academy Street
Newark NJ 07102

OCTV 3/11/85
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FEDERAL COMMUNICATIONS COMMISSION
WASHINGTON, D.C. 20554 ..•.- .•••.. _

May 3, 1985·" ~. .... . ...

, ......

I" Ii' c:: 0:;
lou I • """'"IN REPLY REFER TO:

. .: (~ ... :.
-.1, .... _ .. , _ ...•.•••

iJlIp1ementing
attachments

which has

New Jersey Board of Public Utilities
1100 Raymond Boulevard
Newark, New Jersey 07102
Attn: Bernard R. Morris, Director
•

Gentlemen:

The Commission is again updating its list of states which have
certified that they regulate pole attachment rates, terms, and conditions
to insure that all certifcations comply with amended Section 1.1414 of the
Commission's Rules, 47 C.r.R. 11.1414. That Section was recently amended
to implement certain provisions of the Cable Communications Policy Act of
1984. Report and Order in MM Docket No. 84-1296, FCC 85-179 (released
April 19, 1985). Among the amendments is new Section 1.1414(a)(3), 47
~ -" ., "'''''·)(3' .,L:~'- ---Vl.·..-s ·'-at a s·ate -egu'ot=''" -~'e~.r._•• ~ •• ~~~'G I, .~~ ... ~ ~~~ ~c ~~ ~ ~.a 0 ~v_

attachments must certify to this Commission that

It has issued and made effective rules and regulations
the state's regulatory authority over pole
(including a specific methodology for such regulation
bee:l IIUIde publicly available in the state) • • ••

With the exception of a statement about methodology, your certification
already includes all of the required information. Accordingly, if your
state's rules and regulation! include a specific methodology which has been
made publicly available in the state, please so certify to the Commission by
May 30, 1985.

Receipt of such information by Hay 30,
to retain your state on our certification
attention and cooperation are appreciated.

1985, will permit the Commission
list. Therefore, your prompt

Please address your certification and any inquiries to:

Federal Commu:lications Commission
Attention: Margaret Wood, Esq.
Room 6206
1919 M Street, N.W.
Washington, D.C. 20554
Telephone (202) 632-4890

Sincerely,

:YYc -. cQ -f1(7~~
Hoyard M. Wilchins
Deputy Chief " Enforcement Division

Enc losur e
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Part 1. of Olapter I of Title 47 of the Code of Federal Regulations was
amended to read as follows:

A. Part 1 - Practice and Procedure.

1. Section 1.1414 is amended by revising paragraphs (a)(I) and (a)(2) and
adding new paragraphs (a)(3) and (e) to read as follows:

§1.1414 State certification.

(a) If the Commission does not receive certification from a state that:
(1) It regulates rates, terms and conditions for pole attachments;
(2) In so regulating such rates, terms and conditions, the state has the
a~thority to consider and does consider the interests of the subscribers
of cable television services as well as the interests of the consumers of
the utility services; and,
(3) It has issued and made effective rules and regulations implementing
the stat~'s regulatory authority over pole attachments (including a
specific methodology for such regulation which has been made publicly
available in the state), it will be rebuttably presumed that the state is
not regulating pole attachments.

• • • • •
(e) Notwithstanding any such certification, jurisdiction will revert t9
this Commission with respect to any individual matter, unless the state
takes final action on a complaint regarding such matter:
(1) within 180 days after the complaint is filed with the state, or
(2) .within the applicable periods prescribed for such final action in
such rules and regulations of the state, if the prescribed period does not
extend beyond 360 days after the filing of such complaint.


